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No. 9( 1) -81 /6 - Lab. / 14943 .-- In pursuance of the provisions of section 17 of the Industrial Disputes Act , 
1947 (Act No. XIV of 1947), the Governor of Haryana is pleased to publish the following Arbitration award of 
Shri J.D. Mehta , Deputy Labour Commissioner, Haryana (retired ), Sole Arbitrator in respect of the dispute bit 
ween Shri Janardhan Ohja , son of Shri Munishwar Ojha , workman and the management of M /s Hindustan 
Everest Tools Ltd., Jatheri , Sonepat. 


Appearances 

( 1) Shri Janardhan Ojha along with Shri Chander Singh . 
(2 ) Shri U.C. Pant along with Shri D.N. Gupta . 


ARBITRATION AWARD 


The above -named parties appointed me as a Sole Arbitrator in terms of the arbitration agreement 
dated 29th April , 1981, under section 10A ( 3) of the Industrial Disputes Act , 1947. The said arbitration agree 
ment was published in the Haryana Guernment Gazelle (Extraordinary),- ride No. ID /RTK ;67/81/27600 , 
dated 27th May, 1981 . 

The following point in dispute was referred to me for arbitration : 


(1) Whether the action taken by the management was justified and If not, to what relief the workman 

is entitled to ? 


7 


On receipt of the notification , usual notices were issued to the parties. The parties made their appear . 
ances , filed their statement of clalms, the written statement as well as rejoinder. The management filed coples of 
documents in support of their contentions whereas the representative of the workmen filed collective documento 
on behalf of the union without being written by any individualworker. The following issues were framed on the 
basis of their pleadings with their consent. : 

( 1) Whether the workman was unauthorisedly absent exceeding ten days from duty ? 
(2) Whether the action taken by the management tantamounts to retrenchment, if so , to what rellef 

he is entitled to ? 


The parties produced thelr evidences. The workman examined himself as witness. Shri Janardhan Ojha 
stated that he was on hunger-strike during the period 9th March to 3rd April, 1981 , in Nehru Palace (H.O. of the 
Company ) and did not receive any letter of the management regarding his absence during this period . He further 
stated that he reported for duty on 19th April , 1981, after the hunger- strike was liſted on 3rd April, 1981. But he 
was stopped at the gate by the Watchman who told that his name has been struck off . He further stated that 
Sarvshri Mathur and Pant met him in his tent while he was on hunger - strike during this perlod . In his cross 
examination , he affirmed that he had made mention of hunger- strike and not dharna in his claims statement as 
well as rejoinder. He stated that no Doctor visited him in the first 5 days and thereafter he had no such know 
ledge because his condition had deterlorated . He could not tell how much weight he lost during his hunger- strike . 
Nor he could tell the date when Servshri Bhargava , Mathur and Pant visited him in his tent and assurea him that 
the demands would be met. He stated that he had no knowledge that anybody offered him juice on 3rd April , 
1981, nor could he tell that when he was taken away and who carried him and by which mode of transport to his 
village . He , however, regained his consciousness after 3-4 days . He could not tell the name of the Chowkidar 
who refused him on 19th April, 1981. He demanded the Reculpt of Registered A / D letter dated 2nd April, 1981, 
but could read the contents " IT À 4T 4194 " written in Hindi on the returned envelope . He stated that the 
postman did not meet him . He admítted that he did not write to the management about his proceeding on 
hunger- strike nor the General Secretary gave his name. 


While the management examined Sesvshri U. C. Pant (Dy. Personnel Manager ), Shri R. K. Dixit 
(Personnel Officer), Shri Hira Singh , Head Watchman and M /s Rajpal and Niranjan Singh , Watchmen , as 
witnesses whose recorded statements are on file and the management closed the case . 


The parties advanced their arguments as under and gave the same in writing . 


The learned representative of the workmen assalled the action of the management on the ground that 
there was no disobedience or defiance of the standing orders which could compel the management to invoke 
clause 15 of the Standing orders . He viewed that the workman was on peaceful agitation following the Gandhian 
principles for acceptance of justified demands and the hunger -strike was within the knowledge of the management. 
Thus it could not be considered as absent from duty and striking off his name was uncalled for. He further elucl 
dated that there are no such circumstances, that he had left the serivces or had any such intentions. In this case 
he relled on the Rulings in case of - 


( 1 ) G.T.- Lad. versus Chemicals & Fibres India Ltd., 79 LIC P. No. 290 


( 2 ) Buckingham & Co. versus Venkatlah - 63 -- LLJ No. 63 . 


PART 1 ] 


223 


HARYANA GOVT GAZ., FEB . 2, 1982 (MAGHA 13, 1903 SAK A ) 


He also questioned the bona fide of the management in acting in harsh and hard manner to crush the 
peaceful and constitutional activities of the union and also challenged the action of the management and said that 
the termination tantamounted to retrenchment in the light of the recent pronouncements of the Supreme Court 
viz ., State Bank of India versus Subramaniam , M /s Hingdutan Steel Ltd. versus Presiding Officer , Labour Court 
etc. He accordingly pleaded that the management while observing the conditions precedent to retrenchment 
committed illegality thus the workman is entitled to roinstatement with full back wages . 


While the learned counsel of the management pointed out that the workman accepted the factum of the 
absence exceeding 10 days without permission from the management and without glving individual intimation , 
it has also been admitted that no written request was made explaining the reasons for his unauthorised absence 
or requesting for being taken on duty. He refuted the allegations of the learned counsel from the opposite side 
that the management adopted negative /stern attitude about the demand notice dated 6th January , 1981. He ex 
plained that the management discussed with the workers and explained them the legal as well as the fustified posi 
tion , -vide their letters Exb . W - 7 and W -8 and their standing has been vindicated by the Labour Department, 
Haryana , by rejecting the demand notice ,-vide endorsement No. 38707, dated 21st August , 1981. It is obvious 
that there was no justification for the workers/union to create any stir on this account. He also pointed out that 
there is no truth in the statement of Servshri Jagbeer Singh and Janardhan Ojha that they reported for duty on 
19th April, 1981, which was a weekly closed day of the factory being Sunday as given out in the statement by 
Shri Rajpal, Watchman , who was on duty on that day . He pleaded that the standing orders have legal force and 
do not get suspended during any agitation . Nor every absentee can be presumed by the management on 
hunger-strike / dharna which was resorted to by negligible minority of workers out of 750 workers cmployed and 
added that the factum of recall notices issued by the management have been admitted by the Union , --- vide letter 
No. Exb . W. 5 . 

As regards issue No. 2, he argued that " Retrenchment” would constitute termintion of service by the 
employer, but there was no such act of termination by the management in this case . He viewed that there is no 
retrenchment unless there is a discharge of surplus labour in a continuing or running industry as held by the bench 
of Five Judges of the Supreme Court in a case " Barsi Light Railway Co. Ltd. versus K.N. Jogalekar in 1953 " and 
still holds good being the judgement of a larger bench . He further viewed that the judgement in the following 
cases as pointed out by the opposite counsel are distinguishable because the facts are materially different in the 
present case : 

(1) D.C.M. versus Sbambunath Mukherjee . 


+ 


(2 ) State Bank of India versus Subramaniam and others . 


He pointed out that the Division Bench of Bombay High Court have held in case of Kamlesh Kumar 
Rajnikant Mehta versus Central Government Industrial Tribunal No. 1 that the termination of services of 
workmen for loss of confidence is not a retrenchment - 1980 - LLJ-336 (Bom .). He accordingly pleaded that 
the surplusage for retrenchment is implicit in the scheme of Industrial Dispute Act, and every case cannot be 
roped in for the purpose of retrenchment. He added that there is no such positive action by the employer as to 
term it retrenchment in the present case . 

F I have applied mymind to the evidence adduced by the parties as well as agruments advanced to support 
of their contentions. My findings issue-wise are as under : 

Issue No. 1.- From the facts and evidences it is clear that a union did raise a demand notice dated 6th 
January , 1981. There was some unrest amongst some workers. It has also been proved that the demands raised 
by the union were not considered fit for action in view of the subsisting settlements dated 7th February, 1977 and 
12th October, 1978 , under section 12(3) of the Industrial Disputes Act, 1947, as pointed out by the Labour Depart 
ment, Haryana , and thus rejected , --vide endorsement No. 38707, dated 21st August , 1981. It has also been 
admitted that the workmen resorted to bunger- strike without any intimation to the management and the factum 
of actual hunger- strike has not been proved with any medical report when the hunger-strike lasted for 24 days. 
Besides it has not been stated anywhere that the workman got his leave sanctioned for the period from 4th April to 
18th April, 1981, even though the hunger -strike was ended on 3rd April, 1981. Nor there is any medical evidence 
made available on this account. The factum of having reported for duty on 19th April, 1981, has also not been 
proved in view of the statement of Rajpal, Watchman , and 19th April, 1981, being Sunday , the weekly rest day 
of the factory . 

Besides, it is on record and confronted to the workmen that the management sent him letter dated 11th 
March , 1981 and 14th March , 1981 (recall notices) under UPC and Registered A / D letter dated 2nd April, 1981 , 
which was returned by the Postal Authorities with remarks " ten 2749 ", and proved. A careful perusal 
of the statement as well as the exhibits lead to the conclusion that the workmen did have some knowledge about 
the recall notices issued by the management. The workman has also admitted that he did not write to the manage 
ment about his resumption of his duties after refusal by themanagement on 19th April, 1981. This all goes to 
establish that the workman remained absent unauthorisediy from 9th March , 1981 to 19th April, 1981. which 
excess 10 days and invited the breach of contract with his own action which followed with an intimation to him 
by the management under clause 15 of the Standing order . 
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The contention of the workmen s counsel that action under clause 15 of the standing order was void as 
there was no disobedience or defiance on the part of the workman has been found untenable as evident from the 
documentary facts and the affirmation of recall notices issued to him by the management and deliberately ignored 
by him . Nor the plea ofmala fide or victimisation is forceful because the workman himself to be blamed for the 
disregard of the standing orders and no malice can be attributed as he did not come up with any explanation for 
absence nor did he care to write to the management for taking him back on duty or explaining the reasons for 
absence. Further I am inclined to accept the argumeat of the management couasel that the standi ng orders have 
got the force of law and deeming provision take form of law and it does not get suspended duri ng any agitation . 
Thus the action under clause 15 of the Certified Standing Order is justified and in order as the workman remained 
absent exceeding 10 days from duty unauthorisedly . Issue No. 1 is decided in favour of the management. 


As regards issue No. 2 , the Rulings stated by the learned representative of the workman have 
been studied and found that the same have no bearing with the facts in this case . The retrenchment as given in 
the definition contained in section 2 (00 ) of the Industrial Disputes Act, 1947 means termination by the employer 
of the service of a workman which is as a result of positive action of the employer and cannot take in its fold , the 
termination as a result of tho act of employee. In this case the terminology of the clause 15 of the Standing Order 
which is reproluced below is quite material and different from that of the D.C.M. 

Clause No. 15 of the Certified Standing Order. 


Discontinuation of Service . 


If a workman remains absent for a continuous period of ten days without taking permission of the manage 
ment or giving intimation under standing orders 12 & 12(b ) he shall lose lien on his appointment and it shall be 
deemed that he has left the services from the date of his absence unless he explains his absence statisfactorily to the 
Management. 


Thus I am of the view that it does not tantamount to retrenchment and would be stretching too far if 
such case is roped in the coverage of retrenchment. However, considering the circumstances, length of service 
as well as plea of social justice, it would be in the interest of enquity and justice to award relief to the workman . 
I award 15 ( fifteen ) days wages for every completed year of service to the workman which would be equivalent to 
the compensation payable under section 25 (F )(b ) of the Industrial Disputes Act, 1947, besides his other dues lying 
undisbursed with the management. 


J. D.MEHTA , 
Sole Arbitrator . 


Dated , the 22nd October, 1981. 


Forwarded ( four copies) to the Secretary, Haryana Government, Labour and Employment Department 
under secton 17 of the Industrial Disputes Act, 1947 , for favour of necessary publication in the Haryana Govern 
ment Gazeite.. 


J.D , MEHTA , 
Sole Arbitrator. 


No. 9 (1) -81/6 Lab- 14944. - In pursuance of the provisions of section 17 of the Industrial Disputes 
Act, 1947 ( Act No. XIV of 1947), the Governor of Haryana is pleased to publish the following Arbitration award 
of Shri J.D. Mchta , Deputy Labour Commissioner, Haryana (retired ) Sole Arbitrator in respect of the dispute 
between Shri Ram Chander , son of Shri Gaya Prasad workman and the management of M /s Hindustan 
Everest Tools Ltd., Jatherl Sonepat : 


BEFORE SHRI J. D. MEHTA , SOLE ARBITRATOR RETIRED DY. LABOUR COMMISSIONER , 

HARYANA , RESIDENT OF D /E - 137, TAGORE GARDEN , NEW DELHI- 110027 


SHRI RAM CHANDER , SON OF SHRI GAYA PRASAD (WORKMAN ) 


versus 


THE MANAGEMENT OF M /S HINDUSATN EVEREST TOOLS LTD ., JAIHERI, SONEPAT 
Appearances : 

1, Shri Ram Chander along with Shri Chander Singh . 
2. Shri U. C. Pant along with Shri D.N. Gupta . 


ARBITRATION AWARD 


I 


The above-named parties appointed me as a Sole Arbitrator in terms of the arbitration agreement 
dated 29th April, 1981 under section 10A (3) of the Industrial Disputes Act, 1947. The sald arbitration aggeement 
was published in the Haryana Government Gazette (Extaraordinary),-vide No. ID /RTK /67/81/26896, dated 
27th May , 1981 . 
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The following point in dispute was referred to me for arbltration : 


( 1) . Whether the action taken by the management was justified and Ifnot, to what relief the workman 

is entitled to ? 


On receipt of the notification , usualnotices were issued to the parties. The parties madetheir appearances, 
ffled their statement of claims, the written statement as well as rejoinder. The management filed documents in 
support of their contention in this case whereas the representative of the workmen filed collective documents 
on behalf of the union not being written by any individual worker. The following issues were framed on the 
basis of their pleadings .with their consent : 

(1) Whether the workman was unauthorisedly absentexceeding 10 days from duty ? 


(2 ). Whether the action taken by the management tentamounts to retrenchment ? If so , to what 

relief he is entited to ? 


was 


The parties produced their evidences. The workman examined himself as a witness. Shri Ram Chander 
deposed that he being the General Secretary of the Union resorted to Dharna from 9th March to 3rd April, 1981, 
which was within the knowledge of the management and the information to start dharna was given firstly 
25th February , 1981 , and subscquently on 4th March , 1981 Exhibit: W - 2 an W - 3 

W - 2 an W - 3 under his signature . 
He added that letter, dated 17th March , 1981 

address to the management intimating 
the address of correspondence in regard to the workers ( eleven in all ) sitting on dharna. He identified the 
photograph of the hunger strikers Exb . W - 1 and added that there was a talk with the Labour Minister on 3rd 
April , 1981 in Haryana Bhawan , New Delhi, who fixed 7th April , 1981 for discuss on with the Joint Labour 
Commissioner and the Labour Minister got a telephonic message delivered to the Factory Manager on 3rd April, 
1981 that the workers would come for duty on 4th April, 1981. A written order was also given by the Joint 
Labour Commissioner, -vide his letter , dated 3rd April, 1981 Exhibit W -4 and the Stenographer of the Joint Labour 
Commissioner came to Nehru Place with the letter, l.e., Exhibit W -4 to get the dharna /hunger -strike lifted . He 
further added that he went for duty on 4th April , 1981 but the Time Keeper and the Security guard informed 
that his entry has been banned though he remained there till 12.00 noon . He stated that the Company has 
got the certifled standing order, but the same have not been shown though he demanded from Shri Pant. Nor 
he had seen the stanaing order displayed on the notice board . In his cross -examination he admitted that he 
did not intimate the management any change in his address but the address was given on the identity card where 
he used to get letters. He admitted that he did receive the appointment letter but could not recall if there was 
mention of rules and regulations of the Company in the said appointment letter. 


However , he recognised his signature on the application form , dated 27th February , 1978 and acceptance 
of the standing orders and rule of the Company . He, however, denied to have seen the standing order displayed 
on the notice- board though notices regarding leave and shift changes are displayed on the notice -board . He 
admitted that arbitration agreement executed between him and the management and denied to have received 
any letter from the management prior to 17th March , 1981. He did come to know about the receipt of some 
letters by the workers whose names did not remember . He, however , denied the knowledge of letters dated 
11th March , 1981 and 14th March , 1981 sent to him under U.P.C.by the management nor he received Registered 
A / D letter, dated 6th April, 1981. He, however, admitted the correctness of the contents written in Hindi, 
“ Tatt anforg ” by the postman on the returned envelope. He stated that there were about 20-25 
Workers when hc reported for duty at the date on 4th April, 1981, but did not know the name 
of the Chowkidar. He told that he met S / shri Mathur and Shri Pant on 15th March , 1981 
and was not on dharna durlng the meeting period . He admitted that it was his duty to write to the management 
for taking him back on duty Individually , but he did not write. He also showed his Ignorance under what 
circumstances the retrenchment compensation is payable to a worker. 


. 


While the management examined S/ Shri U.C. Pant, Deputy Manager ( Personnel), Shri R.K. Dixit 
(Personnel Officer), Shri Hira Singh , Head Watchman and M /s. Rajpal and Niranjan Singh , Watchmen , as 
witnesses , whose recorded statements are op file and the management closed the case . The parties advanced 
their arguments as under and gave the same in writing . 


The learned representative of the workmen assalled the action of the management on the ground that 
there was no disobedience or definance of the standing orders which could compel the management to invoke 
clause 15 of the Standing Orders . He viewed that the workmen were on peaceful agitation following the 
Gandhian principles for acceptance of their justified demands and the dharna /hunger-strike was within the 
knowledge of the management. Thus it could not be considered as absent from duty and striking off his name 
was uncalled for. He further elucidated that there are no such circumstances, that he had left the services or 
had any such Intentions. In this case be rolleds on the Rulings in cass of : 


(1) G.T. Lad - versus- Chemical and Fibres India Ltd ., - 79 - L.I.C . 
( 2) Buckingham Co.- versus - Venkatlan - 63 - LLJ N. No. 638 . 
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He also questioned the bonafide of the management in acting harsh and hard manner to crush the 
peaceful and constitutional activities of the unton and also challenged the action of the management and contended 
that the termination tantamounted to retrenchment in the light of recent pronouncements of the Supreme Court 
viz. State Bank of India versus Subramaniam and Hindustan Steel Ltà versus Presiding Officer, Labour 
Court, etc. He accordingly pleaded that the management while not observing the conditions precedent to 
retrenchment committed Illegailty thus the workman is entitled to reinstatement with full back wages . 


While the learned counsel of the management polnted out that the workman accepted the factum of the 
absence exceeding 10 days without permission from the management and without giving individual Intimation . 
It has also been admitted that no written request was made explanaining the reasons for his unauthorised absence 
requestng for being taken on duty . He contended that there has been no corroboration that the workman was 
on dharna excepting his lone statement. The number of workman on dharna, the period of dharna , etc. have 
different versions and thus cannot be accepted that a group of workers f. e., 31 or so are constantly on dharna . 
He refuted the alle:gations of the learned counsel from the opposite side that the management adopted negative/ 
stern attitude about the demand notice , dated 6th January , 1981. He explained that the management discussed 
with the workers and explained to them the legalas well as the justified position --vide this litters dated Exb . W -7 
and W - 8 both dated 15th March , 1981 and 31st March , 1981 and their standing has been vindicted by the Labour 
Departmánt, Haryana , by rejecting the demand notice , -vide endorsement No. 38707 , dated 21st August, 1981. 
It is obvious that there was no justification for the workers/union to crcate any stir on this account. He pleaded 
that the standing orders have legal force and do not get suspended during any agitation . He viewed that every 
absentee cannot be presumed by the management on hunger , strike /dharna which was alleged to have resorted 
to by a negligible minoirty of the workers out of 750 workers employed and added that the fa ctum of recall 
notices issued by the management have been admitted by the union ,-ide letter Exhibit W - 5 . 


As regards issue No. 2, he argued that " retrenchment” would constitute termination of service by the 
employer , but there was no such act of tèrmination by the management in this case . He viewed that there is no 
retrenchment unless there is a discharge of surplus labour in a continuing or running industry as held by the 
Bench of Five Judges of Supreme Court in a case “ Barst Light Railway Co. Ltd., -versus K. N. Jogalekar 
in 1953 and still holds good being th » Judgement of a larger bench and the following cases as pointed out by the 
opposite coupsci are distinguishable because the acts are materially different fo the present case . 

( 1) D.O.M. versus Shambupath Mukherjee . 
(2 ) State Bank of India versus Subramanium and others . 


He pointed out that a Division Bench of Bombay High Court have held in case of Kamlesh Kumar 
Rajnikant Mchta versus Central Government Industrial Tribunal No. 1 that the termination of services of 
workman for loss of confidence is not a retrenchment 1980 LLJ 336 (Bombay). He accordingly pleaded 
that the " Surplusage” for retrenchment is implicit in the scheme of industrial disputesact and every case cannot 
be roped in for the purpose of retrenchment. He added that there is no such positive action by the employer 
as to term it retrenchment in the present case . 

I have applied my mind to the evidences adduced by the parties as well as argtiments advanced in support 
of their contentions. My findings issue - wise are as under : 


From the facts and eyldenæ it is clear that there was como un rest amongst { mi workers due to demands 
raised by their union . It is also proved that the demands rcaised by the union were not considered fit for any 
action in view of the subsisting settlements, dated 3rd February, 1977 and 12th October , 1978 es pointed out 
by the Labour Department and thus rejected , vide its letter No. 38707, dated 21st August, 1981. 

The analysis of the full facts revealed that the factum of remaining on dharna continuously during the 
period has not been proved and cannot be considered substantiated without any corroboration in this by half. 
There appcars to be no truth in the version of the workman that the P.A. of the Joint Labour Commissions 
came on the spot to get the dharna /hunger -strike lifted in vítw of the reasons for lifting the dharna / hungen, 
strike mentioned in Exb . W -6 . Thus the statement appears to be doubtful and questionable , The workman 
admission about the receipt of recall poticcs by some workers which can rightly be inferred that such recall 
notices issued to him were also within his knowledge . 


The factum of receipt of letters by some workers was dmitted by him which establishes that issue of 
such notices was within his knowledge . Besides the management did send registered A / D letter to him 
which was returned by the Postal Authoritics with remarks " À THT TH " . The workman 
has also admitted that he did not write to the management his resumption of his duties after refusal 
by the management on 4th April, 1981. This all goes to esta " lish that the workman remained absent un 
authorisidely from 9ih March , 1981 to 3rd April, 1981 which exceeds 10 days and invited brcach of contract 
with his own action which followed with an intimation to him by the management under clause 15 of the 
standing order . 


The contention of the workman s counsel that action under clause 15 of the sti rding order was void 
as there was no dis- obediepą or defiana on the part of the work man has been found unte na ble as evidence 
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from the documentary facts and the affirmation of " recall notices " issued to him by the management and delibe 
rately ignored by him . Nor the plea of mala fide or victimisation is forceful because the workmen hes himself 
to be blamed for the disregard of the standing orders and no mallo can be attributed as he did not come up 
with any explanation for absk.noc nor did he care to write to the management for resumption ofduties. Further, 
I am inclined to accrpt the argument of the management counsel that the standing orders have got the force of 
law and deeming provisions take form of law and it does not get suspended during any agitation . Thus the 
action under clause 13 of the standing order is justificd and in order as the workman remained absent exceeding 
30 days from duty unauthorisidely . Issue No. 1 is decided in favour of the management. 

As regards issue No. 2 the Rulings stated by the learned representative of the workman have been studied 
and found that the same have no bearing with the facts in this case . The retrenchment as given in the difinition 
contained in action 2 (00 ) of the Industrial Disputes Act, 1947 means termination by the employer of the service 
of a workman which is as a result of positive action of the employer and cannot take in its fold , the termination 
as a result of the act of employce . In this case the terminology of clause No. 15 of the standing order which 
Is reproduced below is quite material and different from that of the D.O.M. 


Clause No. 15 of the Certified Standing Order - Discontinuation , of service : 

If a workman remains absent for a continuous period of ten days wihout taking permission of the 
management or giving intimation under standing orders 12 end 12. (b ) he shall lose lien on his on appointment 
and it shall be decmod that he has left the services from the date of his absencenless he explains his abscnce satis 
factorily to the management, 


Thus I am of the view that it does not tantamount to retrenchment and would be stretching too far 
if such case is roped in the coverage of retrenchmdnt. However , considering the clrcumstanas, length of service 
as well as plea of social justice , it would be in the interest of enquiryand justice to award relief to the workman , 
I award 15 days (fifteen ) wages for every completed ycer of service to the workman , which would be equivalent 
to the compensation payable under section 25 (F ) (b ) of the Industrial Disputes Act, 1947 , besides his other dues 
Iying undisbursed with the management . 

J. D. MEHTA 

J.D. 
The 22nd November , 1981. 

Sole Arbitrator . 


Forwarded (four coples) to the Secretary, Haryana Government, Chandigarh , Labour, and Employment 
Department, under section 17 of the Industrial Disputes Act, 1947, for favour of necessary publishing in the 
Haryana Government Gazette . 


J. D. MEHTA , 


Sole Arbitrator . 


No. 9( 1)-81 /6Lab / 14945.- In pursuance of the provisons of section 17 of the Industrial Disputes Act, 
1947 ( Act No. XIV of 1947) , the Governor of Haryana is pleased to publish the following Arbitration Award 
of Shri J.D. Mehta , Deputy Labour Commissioner , Haryana ( retired ) sole Arbitrator in respect of the dis 
pute between Shri Jagbir Singh , son of Shri Mense. Rim , was man and the management of M /s Hindustan 
Everest Tools Lid ., Jatheri, Sonipat : 


BEFORE SHRI J.D. MEHTA , SOLE ARBITRATOR , RETIRED DY. LABOUR COMMISSIONER , 

HARYANA , RESIDENT OF D / E , 137 , TAGORE GARDEN , NEW DELHI 


Shri Jagbir Singh son of Shri Mansa Ram ( workman ) 


Versus 


The Management of M /s Hindustan Everest Tools Ltd., Jatberl, District Sonepat ( Haryana ) 


Appearances : 


1. Shri Jagbir Singh along with Shri Chander Singh . 


2. Shri U.O. Pant along with Shri D.N. Gupta 

ARBITRATION AWARD 
The above-named parties appointed me as a Sole Arbitrator in terms of the arbitration agreement, dated 
291h April, 1981 indet ection 10 ( A ) (3) of the Industrial Disputes Act, 1947. The said as bitration agrce 
ment was published in the Haryena Government Gozette (Extrcordinary),- vide No.JD /RTK /67 /81/26721, dated 
27th May , 1981. 
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The following point in dispute was referred to me for arbitration . 
(1) Whether the action taken by the management was justified and if not, to what relief the workmen 

is entitled to . 


On receipt of the notification , usual notices were issucd to the parties . The parties made their appearanos, 
filled their statement of claims the written statement as wellasrejoinder . The management filed documents 
(copies) in support of their contentions, whereas the representative of the workmen filed collective documents 
on behalf of the union being written by any individual 

individual worker . The following issues were framed on the 
basis of their picadings with their consent . 

1. Whether the workmen was unauthorisedly absent exceeding ten day from duty . 
2. Whether the action taken by the management tentamounts to retrenchment, If so ,to what relief 

he is cntitled to . 


The partics produced their evidences . The workman examined himself as witness . Shri Jagbir 
Singh deposed that heresorted to lunger strike on 9th March 1981 and remained as such till 3rd April, 1981 
in support of the demands raised bythe union . He furher stated that he went on duty on 19th April , 1981 after 
the hunger strike was lifted on 3rd April , 1981, but was refused the entry at the gate . He added that Shri 
Jagnardhan Ojha was also on hunger strike with him and he remained at the gate ofthe factory till 12.00 
noon . In his cross-examination , he told that the lost his consciousness after 5 days of the hunger strike 
and did not know how th : hungar strike was called off. Nor he knew when he left Nehru place as the regained 
consciousness 4/5 days after rcaching his village . He told that he did not know the name of the Chowkidar 
disallowed his entry on 19th April 1981. He admitted that he did not given in writing to the Management to take 
him back on duty on ‘he refusal by the watchman as he was illiterate . He could neither recognise s/ Shri 
Bhargave , Shri Mathur and Shri Pant nor remember the date when they met him during this hunger 
strike . He denicd to have received any letter from the management and he could not read the contents on the 
returned envelope dated 2nd April , 1981. 

While the management examined s / Shri U.C. Pant, Dy. Manager (Personnel), Shri R.K. Dixit 
( PersonnelOfficer) Shri Hira Singh , Head and M /s Rajpaland Niranjan Singh , Watchman , as witnesses, whose 
recorded statements are on file and the mapagement closed the case . 


The parties advanced their arguments as under and gave the same in writing . 

The learned reprcsentative of the workmen assalled the action of the manageme:nt on the ground 
that there was no dis-obedicna : or defiance of the standing orders which could compe1 the management to in 
voke clausc 15 of the standing orders. He vicwed that the workmen was on pacaſul agitation following 
the gandhian principles for acceptance of justified demands and the hunger strike was within the knowledge of 
the management. Thus it could not be considered as absent from duty and striking off his name was uncalled 
for. He further elucidated that there are no such circumstana :s, that he had left the survia :s or had any such 
intentions. In this casc he relied on the Rulings in cases of : 

(1 ) G.T. Lad -- versus Chemicals and Fibres India Ltd. 79-- LIC P. No. 290 . 


- 


(2 ) Buckingham & Co versus Venkatiah- 63 — LLJ P. No. 638 . 


He also questioned the bona fide of the mara.gement in Ecurg in heilhard herd mestu I to clik ile rafil 
and constitutional activities of the union and also challenged threction of the merak, M tard seid ih tumi 
nation tantamount.dio retrenchment in the light of the rant prerouncements of the Supr me. Court viz . Siz: 
Bank of India versus Subramanium . M /s Hindustan Steel Lid . versus Presiding Offiar, Labour CC0J1, ( t . 
He accordingly pkaded that the management while not observing the corditions pria dent to refrench.ment com : 
mitted illegality thus he workman is enuitled to reinstatement with rull back wages. 


While the learned counselof the management pointed out that the workman accepted the factum of th 
absence exceeding 10 days without permission from the management and without giving individual intimation . 
It has also been admitted that no writton requests was made explaining the reasons for his unauthorised ab 
sence or requesting for boir.g taken on duty . Hc rcfuted the allegations of the Icarly d counsel from the opposite 
side that thcmanagement adopted negative /sten attitude about the demard notic dated : 61h January, 1981. He 
explained that the management discussed with the workers and explained them the legalas W ( 1125 the justified 
position , - -vide their letters dated Ex. b.w. 7 and W - 8 and their stand has been vindicted by the Labour 
Department, Haryana , by rejccting the demand notice , - vide indose ment No. 38707 , dated 21st August, 1981. 
It is obvious that there was no justification for the workers /unicn to create any tir cn this accc vnt. He ako 
pointed out that there is no truth in the st2.16 mint of S /Shri J.Ebu o Sirgh Erd JETE.Chan Ojta thatthey r por 
ted for duty on 19th April , 1981 which was a weekly cloud day of the fictory bing Surday a given out in 11 
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statement but Shri Rajpal , Watchman , who was on force and do not get suspended during any agitation . Nor 
cvury dharna which is alleged to have been resorted to by a negligible: mincity of 31 work is out of 750 work 
ers employed and added that tactum of rocall notices issued by the management have been admiticd by the 
Union , - -vide letter No. Ex. b .- W - 5 . 


im 


As regards issuc No.2 , he argued that " Retrenchment” would constitute termination of servicc by 
the employer , but there was no such act of termination by the management in this case . He viewed that there 
is no rutrenchm :nt unless there is a discharge of surplus labour in a continuing or running indusly as held by 
the Bunch of Five Judges of the Supreme Court in a casc “ Barsi Light Rilway Co. Ltd. versus K. N. 
hg leker in 1951 and still holds good being the judgement of a large bench . He further viewed that the 
judgement in the following cases as pointed out by the opposilo : counselarc disiinguishable because the facts are 
materially diffurent in the present case . 


1. DCM versus Shambunath Mukherjce . 


- 


2. State Bank of India versus Subramaniam , 


He pointed out that Division brinch of Bombay High Court have held in case of Kamicsh Kumari 
Bajnikant Mehta versus Central Government Industrial Tribunal. No. 1 that the termination of services of 
workmen for loss of confidence is not a retrenchmint 1980 LIJ 336 (Bombay). He accordingly pleaded that the 
" Surplusage ” for retrenchment in implicit in the scheme of Industrial Disputc Act and every case cannot be 
roped in for the purpose of retrenchment He added that there is no such positive action by the employer as 
to term it retrenchment in the present case . 


I have applied my mind to be cvidencc adduced by the partics as well as arguments advanced to support 
of thuir contentions. My findings issuewise . are as under : 


1. From the facts and cvidences, it is clear that a Union did raise a demand notice dated 6th January , 
1931. There was som ? unrest among soms workers. It has also been proved that the demands raised by the 
Union wure not considered fit for action in vicw of the subsisting settlement, dated 7th February , 1977 and 12th 
October, 1978 under section 12 (3 ) of the Industrial Disputes Act, 1947 as pointed out by the Labour Depart 
mint, Haryana and thus rejected , --vide endorsement No. 38707, dated 21st August, 1981. It has also been 
admitted that the workmen resorted to hunger strike without any intimation to the management and the factum 
of actual hunger strike has not been proved with any medical rtiport when the hunger strike lasted for about 
24 days. Besides it has not been stated anywhere that the workmen got his leavc sanctioikd for the period 
from 4th April to 18th April, 1981 though hunger strike was ended on 3rd April, 1981. Nor there is any 
medical cvidence made available on this account. The factum of having reported for duty on 19th April has 
also not been proved in view of the statement of Bajpal, Watchman and 19th April, 1981 bcing Sunday , 
the weekly rest day of the factory . 


Besides it is on record and confronted to the workmen that the management sent him letter, dated 11th 
March , 1981 and 14th March , 1981 (Recall noticus ) under UPC and Registered A.D. letters of 2nd April, 
1981 which was returned by the Postal Authorities with remarks 

से इनकार बापत " 
(Refused ). A careful perusal ofthe statement as well as the Exhibits lead to the conclusion that the workmen 
did have some knowledge about the recall notices issued by the management . The workmen has also admitted 
that he did not write to the management about his resumption of his duties after refusal by the management 
On 19th April, 1981. This all goes to establish that the workman remained absent unauthorisedly from 9th 
March , 1981 to 19th April , 1981 which exceeds 10 days and invited the breach of contract with his own 
action which followed with an intimation to him by the management under clause 15 of the standing order . 


The contention of the workmen s counsel that action under clause 15 of the standing order was void as 
there was no dis- obedience of defiance on the part of the workman has been found untenable as evident from the 
documentary facts and the affirmation of recall notices issued to him by the management and deliberately ig 
nored by him . Nor the plea malafide of victimisation is forceful because the workman himself to be 
blamed for the disregard of the standing order and not malice can be attributed as he did not come up with 
any explanation for absence nor did he care to write to the management for taking him back on duty, ex 
plaining the reasons of absence. Further , I am inclined to accept the argument of the Management counsel 
that the standing orders have got the force of law and deeming provision take form of law and it does not get 
suspended during any agitation Thus the action under clause 15 of the standing order is justified and in order 
as the workman remained absent exceeding 10 days froin duty unauthorisedīy . Issue No. 1 is decided in 
favour of the management. 

As regards issue No. 2, the Rulings stated by the Icarned representative of the workman have been 
studied and found that the same have no bearing with the facts in this case . The retrenchment as given in the 
definition contained in section 2 (00 ) of the Industrial Disputos Act, 1947 means termination by the employer 
of the service of a workman which is as a result of positive action of the employer and cannot take in its fold , 
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the termination as a result of the act of employee . In this case the terminology of the clause No. 15 of the 
standing order which is reproduced below is quite material and different from that of the D.C.M. 


1 


Clause No. 15 of the certified standing order -- discontinuation of service 


If a workman remains absent for a continuous period of ten days without taking porinizsion of the 
management or giving intimation under standing orders 12 and 12 (b ) he shall loose lien on his on appoint 
ment and it shall be deemed that he has left the services from the date of his absence unless he explain his 
absence satisfactorily to the management. 

Thu Iam of the view that it does not tantamount to retrenchment and would be stretching too 
far if such case is roped in the coverage of retrenchment. However , considering the circumstances, length of 
service as well as plea of social justice , it would be in the interest of equity and justice to award relief to 
the workman . I award 15 ( fifteen) days wages for every completed year of service to the workman , which 
would be equivalent to the compensation payable under section 25 (F ) (B ) of the Industrial Disputes Act , 1947, 
besides his other dues lying undisbursed with the management. 


Dated the 22nd April, 1981. 


J.D. MEHTA , 


Sole Arbitrator. 


Forwarded (four copies ) to the Secretary , Government of Haryana , Labour and Employment Depart 
mont under section 17 of the Industrial Disputes Act, 1947, for favour of necessary publication in the 
Haryana Government Gazette . 


J. D. MEHTA , 


Sole Arbitrator . 


. 


No. 9( I) -81/6 - Lab ./14946. — In pursuance of the provisions of section 17 of the Industrial Disputes Act, 1947 
(Act No. XIV of 1947), the Governor of Hayana is pleased to publish the following Arbitration award of Shri J.D. 
Mehta , Deputy Labour Commissioner, Haryana ( retired ) Sole Arbitrator in respect of the dispute between Shri 
Khem Chand , son of Shri Sobha Ram , workman and the management of M /s . Hindustan Everest Tools Ltd., 
Jatheri , Sonepat. 


BEFORE SHRIJ.D . MEHTA , SOLE ARBITRATOR , RETIRED DEPUTY LABOUR COMMISSIONER , 

HARYANA , RESIDENT OF D / E - 137 , TAGORE GARDEN , NEW DELHI 


SHRI KHEM CHAND , SON OF SHRI SOBHA RAM 


-Workman 


versus 


THE MANAGEMENT OF M /S . HINDUSTAN EVERST TOOLS LTD ., JATHERI, SONEPAT 


Appearances . 


1. Shri Khem Chand , son of Shri Sobha Ram alongwith Shri Chander Singh . 


2. Shri U. C. Pant alongwith Shri D. N. Gupta . 


ARBITRATION AWARD 


The parties named above appointed me as a Sole Arbitrator in terms of the arbitration agreement dated 
29th April , 1981 under section 10A (3 ) of the Inustrial Disputes Act, 1947. The said arbitration agreement was 
published in the Haryana Government Gazette (Extraordinary), -vide No.ID/RTK/67/81/26770 , dated the 27th 
May, 1981. 


The following point in dispute was referred to me for arbitration : 


(1) Whether the action taken by themanagement was justified and if not, to what relief the workman 

is entitled to ? 


On receipt of the notification, usual notices were issued to the parties. The parties made their appear 
ances, filod their statement of claims. the written statement as well as rejoinder . The management filed docu 
ments in support of their contentions whereas the representatives of the workmen filed collective documents on 
behalf of the union not being written by any individual workman . The following issues were framed on the basis 
f their pleading with their consent. 
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(1) Whether the workman was unauthorisedly absent exceeding 10 days from duty ? 
( 2 ) Whether the action taken by the management tantamounts to retrenchment ? If 40 , to what 

relief is he entitlu ? 


The parties roduced their evidences . The workman examined himself as witness . Shri Khem Chand 
stated that the resorted to dharna on 15th March and 16th March , 1981 ( thouya oo leave ) and continued to sit 
till 3rd April, 1981 at Nehru Place (H. O. or the company ) in sympathy with the 2 hunger strikers and in support 
of the demands raised by the union . He said that outside leaders also cime on the spot to meet the hunger strikers 
and the dharna was liſted on 3rd April, 1981 on the intervention of PA of Jurior Labour Commissioner. He 
further stated that he went to the factory on 4th April , 1981 and was stopped by the chowkidar at the gate , who 
said that these are the orders of Mr. Pant and he did not receive any futter during the period of Dharna , He 
denied the knowledge about the rules and egulations, standin ? Oricts of tin Company as he was not literate and 
did not see the same displayed on the notic-board . He added that he zpproached the Duputy Labour Commissioner, 
Sonepat after 4th April, 1981 who called a meeting . The management representative participated and exs 
pressed hiswillingness to take back 4-5 workers on duty presently and would be decided about the repaining workers 
subsequently . He added that the workers insisted going for duty together and not in part. He further added that 
there were several meetings by the various authorities butwithout any resujt. However, he could not tell the 
exact date of meetings. He added that he did not give individual demand nuticu nor he received retrenchment 
compensation from the management. 

In his cross- examination , he admitted that he got leave for 15th and 1614 March and subscquently stayed 
on dharna 17th March but he did not apply for the leave In other workers were also on 
dharna . He admitted that no worker can be absent from duty unauthorisedly . He told that there were about 
40 workers on dharna and some workers were used to come and go . He admittid that hu did not remember the 
date when he visited the office of the Deputy Labour Commissioner. Sone at and als , the result of the jointmeet 
ing He also admitted that there is leave application form and it is filled in when the itave is required . He denied 
to have received letter dated 19th March , and 24th March , 1981 sent by the management under UPC an admitted 
that his postal address as correct. Similarly he did not receive the Registered A D letter sent on 2nd April, 1981 
by the management and also did not remeniber if he refused to receive letter sent tu aim on 10th April, 1981. He 
told that he met the Head Watchman who was on duty on 4th April , 1981 and refused his entry . He, however, 
admitted , that he never made any request in writing to the management to take him back on duty. 

While the management examined Shri U.C. Pant, Deputy Vanarer ( Purwonnel), Shri K. K. Dixit 
(Personnel Officer ), Shri Hira Singh , Head Watchman and Ms. Rajpal and Niranjan Singh , Watchmen , as 
witnesses, whose recorded statements are on file and the munagement closed the case . The parties advanced their 
arguments as under and gave the same in writing . 


on 


The learned representative of the workmen assailed the action of the inanauement on the ground that 
there was no disobedience or deficnce of the stunding orders which couill compe) the management to invoke 
clause 15 of the standing orders . He viewed that the workman was on peaceful o sitation following the Gandhian 
principles for acceptance of thier justified demands and the dharna was within the knowledge of the management, 
Thus it could not be considered is absent from duty and striking off hi: aumenasucalled for. He further elucidated 
that there are no such circumstances , that he had left the services or had any such int.:ntions . In this case he 
relied on the Rulings in cases of 

(1) G. 

G. T. Lad versus Chemicaland Fibres India Ltd. 79 JOP. No 290). 


( 2 ) Buckingham Co. versus Venkatiah 63 ILJ P. No. 638 


He also questioned the bconfide of the management in acting in harsh and hard manner to crush the 
peacefuland constitutional activities of the union and also challenged the action of the management that the termi 
nation tantamounted to retrenchment in the light of the recent promounce ments of the Supreme Court viz ., 
State Bank of India versus Subramaniam and Hindustan Steel Ltd vers . Presicily Officer Labour Court etc. 
He accordingly pleaded that the managementwhile not observing the condition pracdent to retrenchment com 
mitted illegality thus the workman is entitled to reinstatment with full back wages , 

While the learned counsel of the management pointed out that the workmanaccepted the factum of the 
absence exceeding 10 days without permission from the management it without uvine individual intimation . 
It has also been admitid that no written request was made explaining the retons for his unauthorised absence 
or requesting for being taken on duty . He contended that there his Dan0 Korruboration that the workman was 

dharna exepting his lone vatement . The number of work me on churna period of dharna etc. have 
different versions and thus cannot be accepted that a group of worker ,1,31 or 50 wer : constantly on dharna . 
He refuted the allegations of the learned coursel from the opposite side that the management adopted negative 
stern attitude about the demand notice dated 6th January , 1981. He saplained that the inanagement discussed with 
the workers and explained to them the legal as well as the justifiev positiv .). Five their letters, datud Exh . W -7 
and E -8 and their stand has been vindicated by the Labour Departinet Haryana , by rejecting the demand 


on 
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notice , -vide endorsement No. 38707, dated 21st August , 1981,, It is obvious that there was no justification for 
the workers/union to crcate any stir on this account. He also pointed out to the falacious statements that all 
absentees went to factory on 4th April , 1981 to report for duty which has been forcefully rebutted in the 
witnesses of Sarvshri Hira Singh , Head Watchman , and Rajpal and Niranjan Singh , Watchmen . He also pointed 
that there is no truth if the statement of Sarvshri Jogbeer Singh and Janardhan Ojha that they reported for duty 
on 19th April, 1981 which was a weekly closed day of the factory being Sunday as given out in the statement of 
Mr. Rajpal, Watchman who was on duty on that day. He peaded that the standing orders have legal force and 
did not get suspended during any agitation . Nor every absentee can be presumed by themanagement on hunger 
strike/ dharna which was 

to him resorted to by a negligible minority of the 31 workers out of 
750 workers employed and added that the factum of recall notices issued by themanagement have been admitted 
by the union ,-vide letter , Exb . W -5 . 


As regards issue No. 2 , he argued that ertrenchment " would constitute termination of service by the 
cmployer , but there was no such act of termination by the management in this case. He viewed that there is no 
retrenchment unless there is a discharge of surplus labour in a continuation or running industry as held by the Bench 
of Five Judges of Supreme Court in a case “ Barsi Light Railway Co. Ltd. versus K. N. Jogalekar -- in 53 
and still holds good being the judgement in the following cases as pointed out by the opposite counsel are distin 
guisbable because the facts are imaterially different in the present case . 

(1) B.C.M. versus Shambunath Mukherjee . 


(2 ) State Bank of India versus Subramanium and others . 


He pointed out that a Division bench of Bombay High Court have held in case of Kamlesh Kumar Rajnikant 
Mehta versus CentralGovernment Industrial Tribunal No. 1 that the termination of services ofworkmen for loss 
of confidence is not a retrenchment 1980 LLJ 338 (Bombay). He accordingly pleaded that the surplus age 
fo retrenchment is implicit in the scheme of Industrial Disputes Act and every case cannot roped in for the 
purpose of retrenchment. He added that there is no such positive action by the employer as toterm it retrench 
ment in the present case . 

I have applied my mind to the evidence adduced by the parties as well as arguments advanced in support 
of their contentions. My findings issuewise are as under :-- 


( 1) From the facts and evidence it is clear that there was unrest amongst some workers due to demands 
raised by their union . It is also proved that the demands raised by the Union were not considered fit for any action 
in view of the subsisting settlements, dated 7th February , 1977 and 12th October, 1978 as pointed out by the 
Labour Department and thus rejected , -- vide its letter No. 38707 , dated 21st August, 1981. The analys is of the 
full facts revealed that the factum of remaining on dharna continuously during the period has not been proved 
and cannot be considered substantiated without any corroboration in this behalf. There appears to be no truth 
in the version of the workmon that the PA of the Jt. Labour Commissioner came on the spot to get the dbarna / 
hunger strike lifted in view of the reason for lifting the dharnajhunger strike mentioned in Exb . W -6 Thus the 
statement appears to be doubtful and questionable . 


The workman has also not proved that he wrote to the managı mint about his factum of dhai ns. nor hc 
made any application for leave of his absence . Besides it is on record that the management sent him letters ( TC 
call notics) under UPC and admitted in an indirect manner by the Union — vide their letter dated the 17th March 
1981 Exhibit W -5 . More so the managem : nt did sund Riigistert.dA / D litter which was returnced by the postal 
authorities with the rimarks R $ fir 4797 . 

The workman has also admitted that hc 
did not write to the management about his resumption of his duties after refusal by the management on 4th 
April , 1981. The factum of having reported on the 4th April, has also not been proved . This all goes to cs 
tablish that the workman remained absunt unauthorisedly from 17th March , 1981 to 3rd Aprll, 1981 which 
exceuds 10 days and invited breach of contract with his own action which followed with an intimation to him 
by the management undir clausc 15 of the Standing ordur. 

The contention of the workmen s counsel that action under clause 15 of the standing order was void as 
there was no dis -obudience of defianco on the part of the workman has been found untenablc as evidence from the 
docum :ntray facts and the affirmation of " recall noticis " issued to him by the manage:Ik nt and deliberately ignor 
ed by him . Nor the plea of mala fide or victimisation is forciful because the work man has himself to be blamed 
for the disregard of the standing orders and nomalice cin biattribotcd as he did not come up with any explanation 
for absence nor did he care to write to the management for resumption of duties . Further I am inclined to accpt 
the argum : nts of thu management counsel that the standing orders have got the force of law and dooming pro 
vision take form of law and it does not get suspended during any agitation . Thus the action under clause 15 of 
th : Certified Standing Order is justificd and in order as the workman remained absent exceeding 10 days from duty 
unauthoriscidly . Issue No. 1 is decided in favour of the Management . 


Asrugards issue No.2 ,th . Rulings slat d by th : ltained representative of the workman ha ve bven studied 
and found that the sa mi ha vu no buering with the facts in this case . The retrenchment as given in the definition 
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Yontained in section 2 (00 ) of the Industrial Disputes Act, 1947 means tormination by the employer of the ser vicc 
of a workman is as a resit of positive action of the employer and cannot takı: in its fold the termination as a 
esult of the act of employee . In this case , the terminology of the clause: No. 15 of the Standing Order which 
s reproduad blow is quite materiál and different from that of the D.C.M. 


Clause No. 15 of the Certified Stancing Order : 
Discontinuation of service : 


If a workman remained absent for a continuous period often days without taking pusmission ofthe ma 
wagi:mint or giving intimation under sanding orders 12 and 12 (b ) ho shall loss lion on his on appointmnt and it 
hall be deemed that he has left the services from the date of his absenci unless he explain his absence satisfac 
orily to the management . 

Thus I am of the view that it does not tantam junt to retrenchm :nt and would be stretching too far if 
uch case is pending th : Cvrage of retri:nchm :nt. Hw: Vur, considering the circumstanc :s, lungth of service 
is wallas plea of socialjustic .:, it would b : in the interest of cquity and justicu to award rolicf to the workman . I 
ward 15 days (fifteen ) wige; for every completed year of service to the workman , which would be equiva lent to 
hc compunsation payable undor scction 25( F )(b ) of the Industrial Disputes Act, 1947, besides his other dues 
ying undisbursed with the managemcnt. 


J. D. MEHTA , 


Dated the 22nd November , 1981 , 


Sole Arbitrator . 


Forwarded (four copies) to the Secretary, Haryana Government, Chandigarh , Labour and Employment 
Department, under section 17 of the Industrial Disputes Act, 1947 , for favour of necessary publication in the 
Haryana Government Gazette . 


J. D. MEHTA , 


Sole Arbitrator . 


No. 91)-81 /6 - Lab ./13774 . In pursuance of the provision of section 17 of the Industrial Disputes Act, 
1947 (Act No. XIVof 1947 ), the Governor of Haryana is plcascd to publish the following Arbitration award of 
Shri J. D.Muhta , Deputy Labour Commisioner, Haryana (retired ) Solo Arbitrator in rospy.ct of the dispute 
* ctwcen Shri Muhtab Singh , slo Shri Jage Ram workman and thc management of M /s. Hindustan Tools Ltd., 
Catheri, Sonipat . 


BEFORE SHRIJ, D.MEHTA , RETIRED DEPUTY LABOUR COMMISSIONER (HARYANA ). 

SOLE ARBITRATOR , RESIDENT OF D / E - 137 , TAGORE GARDEN , NEW DELHI 


to . 


SHRI MEHTAB SINGH S / Y SHRI JAGE RAM (WORKMAN ) 


versus 


M /S . HINDUSTAN EVEREST TOOLS LTD ., JA IHERI, SONEPAT (HARYANA ) 


Present : 


1. Shri Mehtab Singh . 


2. Shri U.C. Pant . 


ARBITRATION AWARD 


The parties cited above appointed me as Sole Arbitrator in terms of Arbitration agreement dated 1st 
May 1981 under Section 10 -A of the Industrial Disputes Act, 1947. The arbitration agreement was published in 
hci Haryana Government Gazelle ( Extraordinary), --- vide No. ID /ETK /67/81/26826 , dated the 27th May, 1981 . 


The following point in dispute was referred to me for arbitration : 


Whether the action taken by the management was jsutificd and if not, to what relief the workman is 

entitled to . 


On recipt of the notification , notices were issued to the partics. The parties appeared and filed their 
pleadings . On the picadings of the partics , the issues were framed with the consent of the parties as under :-- 


(1) Whether workman remained unauthorised absent exceeding 10 ( ten ) days from duty. 


N. 


Gov 
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(2 ) Whether the action of the managemx.nt tanta:mount to retrenchment ; if so , to what relief he is (:n 

titkd to . 


The case was fixed for the cividence of the workmen and was record.d . Thereafter , it was fixed for the 
evidence of the management. But a copy of the settlement dated the 23rd September, 1981 under section 18 ( 1) 
of the Industrial Disputes Act, 1947 was reaived. 


According to the terms of the settia ment , the management agreed to pay Rs. 1,671.73 (Ont: thousand six 
hundered seventy one and paise so: Vinty - thr « c only) in full and final settle ment of all his claints including his right 
of rcinstate mint and re - mployment . 


In order to verify the correctn :ss of the settle:m :nt, a notic was issued to the workman forappearance on the 
30th October, 1981. She workman did not , turn - up . Evidently, the workman after settling the account with 
the Managemynt had left and was disinterested . This has been confim d by one of his co -workers Shri Dewan 
Singh , who was present on the 30th October , 1981 . 


In view of the muturi skittlemont dated 23rd Septembur, 1981 under section 18 (1 ) of the Industrial Di putes 
Act, 1947, copies of which have buen sent to all the re:quisite Authorities and the positicne xplaini dzbovi, I hold 
that there is no disputo left builwei: the partic:s for arbitration by mi. 

Thus the workman evidently a.co.pte d the sum of Rs. 1671.13 paise (Rupis one thousands six hunde.sed 
seventy -one: and paise seventy -three only ) in fulland final settlement of all his claims including the right of ri 
instatiment and rc -tmploymint . 


Dated the 12th November , 1981 . 


J. D.MEHTA , 


Sole Arbitrator. 


Forwarded ( Four copies) to the secretary to Haryana Government, Labous and Employment D part ment, 
Chandigarh , as required under section 17 of the Industrial Dispute. Act, 1947 . 


J. D.MEHTAK 


Sole Arbitatos . 


No. 9 (1)-81/6Lab./ 14931. - In pursuance of the provision of section 17 of the Industrial Dispute 
Act , 1947 (Act No. XIV of 1947), the Governor of Haryana is pleased to publish the following Arbitration 
award of Shri J.D. Mehta , Deputy Labour Commissioner, Haryana (retired ), Sole Arbitrator in respect of the 
dispute between Shri Balkishan , son of Shri Ram Dhan , workman and the management of M /s . Hindustan Everest 
Tools Ltd., Jatheri, Sonepat . 

BEFORE SHRI J.D. MEHTA , SOLE ARBITRATOR , RETIRED DEPUTY LABOUR 
COMMISSIONER , HARYANA , RESIDENT OF D / E - 137, TAGORE GARGEN , 

NEW DELHI 


SHRI BALKISHAN , SON OF SHRI RAM DHAN (WORKMAN ) 


versus 


THE MANAGEMENT OF M /S . HINDUSTAN EVEREST TOOLS LTD ., JATHERI, 

DISTRICT SONEPAT (HARYANA ) 


Appearence : 


1. Shri Bal Kishan alongwith Shri Chander Singh 


2. Shri U.C. Pant along with Shri D.N. Gupta . 


ARBITRATION AWARD 


The above named parties appointed me as a Sole Arbitrator in terms of the arbitration agrecment 
dated Ist May, 1981 under section 10 - A (3 ) of the Industrial Disputes Act, 1947. The sald arbitration agree 
ment was published in the Haryana Government Gazette (Extraordinary),-vide No. ID /RTK /67/ 81 /26875, 
dated 27th May , 1981 . 
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The following point ia dispute was referred to me for arbitration : 


(1) Whether the action taken by the management was justified and if not, to what relief the workinan 

is entitled to ? 


On receipt of the botification , notices were issued to the parties. The parties made their appearances, 
filed their statement of claims, the written statement as well as rejoinder. The management filed docunteuts 
cupies ) in support of teir contentions in this case, while the representative of the workmen filed collective 
documents on behalf of the union not being written by any individual worker. The following issues were 
framed onine busis sp heir pleadings, wiih their consent : 


( 1 ) Water the bukma i was uiduthurisedly absent exceeding 10 days from duty ? 


(2 )Why clintake.i by tau management tinta .Nounted to retrenchsnent ? If si , in what 

nutup birled to ? 


3 


Tt: 1.7 Pring led their evidences. The riurkman endiniiled himself as mais il witness. 
Shri Brands is in der wat ( 

wishoid uhly and purlu fruni 2011 Mar 31 w314 worl, 1981 
di Nehri P ! ( !! ) 

ini 1:15:10 1.t .I swi) hunger strikers wild to supprt cke dersands 
raised (11 17 :) 

Bittu Hileled 100 olivgraph Exo . W - 4 bak 11 At Neru Picco . the jas 
tant xml: vi.in 

- 1/2 vnt.ge of sin.3 or lers 31 : 32 l to so mu dlo : ved us thu mučice 
brú of Cliji bis H : * !: th . Tipi:) 1 April , 1981 aftu : 2012 Ina 
viats five 

3 wo : 1931 5 :1 ito opputi yana . 4 kit 13 : 16,1 VE 1 antics 
ling 1. Op 

atly 7 ts the luft21 porno Tubeur 2. wat 
... in 

I Dembur of the million di M s topikiny 
1.1 e Piani 10. In this cr. 152 darci ..., in het ad nitted that is it pols forf watVe i liragh 
hitno ! it!! His within remmit absul biduurt ily and also l intitled to sigut tre mining 
allur Tilth Our. 1:778 txb . V 1 " Ivin siis must of the shadding : in this but in indi, 

He" dimitten ! that his 1. I address is 2.11 bled lot of letter 
do 4 : 1 ...19.14.1 3014 Mar : 1 98! ! . . {recull 7.11.es ) 

1. in the ruw ipt 
of Regstri iDur dated 2014 April. 1931 ad read ti endorsement in Hindi made by the Postal authorities 
Join the rularibus vulpe लेने से इनकार वापस 

He could out : * the Chowkker why : pp : ilm on 4th April , 1981 and adialitou that he did not 
wwrite to th : "WE b.rut his Wrongful stopp.ge by the Chowkidar vi the 4th April, 1981. He told 
that there hul 28-29 . Jrkers when he want for duty on 4th April, 1981 i execution in arbitration 
agreernant in the dut espacity . He admitted his sigilatures in token of having received the leave 
book Ex M - 2 


! 


Whil : this iilnih last Kaalned S. Sari U. C Pant (Deputy Manager and Personcel) Shri R. K. Dixit 
( Pars... :! Oric , Shri Hiri Singh , Head Watch Man andMs. Rajpal and Niranjan Singh Watchmay as witness 
vihet recirku d limiti 130 ile and 11 : -92111 :111 alith : 1 :. reprova lavi11c_ their argu 
flients is under mid lv chu te lat writing. 


T7 til vinpruitative of the workineu dys. [1. the action of the management on the ground that there 
vrti 1 dir - n.) . " , / 11cs .f th : 5i 11.11 g orders which could compol the management to invoke clause 15 
of the standing or wts. He viuwed that the work nan wund peacefulagitation following the Gandha in principales 
for 10cantit f their justified dema id and the dhar : wis within the knowledge of the management. Thus it 
culi 111,1: 1 kiasat fryn duty distr king off his game was uncalled for. He further elucidated 
thki :: * : 2 • 1 : 1 * 111 . 11:11? ili 

dily s 101i Tou :) . In 1925 Colsa he rolied 
un the Railings 11 C355 of : 


(1) G. T. - L : 1d - v78543 Chemical and Fibres India Ltd., 679 – LIC P , No. 290 . 


(2 ) Buckl shan Co - versus -- Venkatiah 1963 -LLJ P. No. 638 . 


.. 


He alsoastfood the bonafide of the management acting in harsh and hard manner tu crush the peace 
ful and cuttitta.salactivities of the valun and also challenged the action of the management that the crimina 
fion tant.11710 ).mnt to talrencacat 11 the ilght of the recent pronouncements of the Supreme Court víz . State 
Baik ulit sa Ti -5111111111 Hiidukili ste Lid versus - Prosiding Officer, Labour Crit etc. He 
spordlig ! ?!! » ! 13.1 11: inhi ? " O : t will not burvis the conditioni precedent to retrenchmvit committed 
ille ::lſty , thus ili srk n : s titlů to rulastatement witir full back wages. 


W311 : 12. 1 : 0 W .. ! 14:21 33 21 31d out that tie w.iskinan accupied ny factun of the 
absence excesta 11. with passion from the 

moment 1d without giving individual intimation . 
It has als berriettel that I mitten requests was made explaining the reasons for his unauthorised absence 
or requesting for bus tika n 

study. Hecontended that there has 8eun so corroboration that the workmant was 


) 


236 


HARYANA GOVT GAZ . FFB 2 , 1982 (MAC HA 13 , 1903 SAKA ) 


PART 1 


on dharna excepting his lone staten ent. The numbur of workmen on dharna , period of dharna etc. have dl 
fferent versions and thus cannot be accepted that a group of workers 1. e . 31 or 10% Merc cunstantly on dhurna . He 
refuted une ailegation the learning counse fio. i uposlio side that the nigunent adopted negativysien 
attitude about the demand noticu dated 6th January 1981. He explained that ihe rrunagement discussed with 
the workers and explained to them the legal as well as the justified asition , -sidi thels iters dated Exhibit W.7 
and W - 8 and their sind has been vindicated by the ta hurur department, Haryana . hy selecring the demond nuiice 
vide endorsen unt N.38707 dated the 21st August, 1981 It is obvious that ihere Vw90 justification for the works 
ersulca to create ... stir on this account. He also swinta rut to the fälaciers statt rent that all chuchyces 
Welt i the actory on 4th April, 1981 tu repuit for ! ! y which has been forcefully rebutted in the witnesses of 
S Shri Hira Singh H. Watchman and Rain Ext Veranjan Singh Watchman Hetla, niinted that there is 
noinith in the statement of S / Shri Jaybeer Singh anı Janardhan Ojha that they reporicu fir duty on 1912 April 
1981 which . sa wekly closed dayıf the invlry but ... Sunday as given out in telument by Shri Rajpal. 
Singh Watchton , who was on duty on that day. Hipeadud that the standing out : have legal force and did 
out yet susp) : fed during « lV agitation . Nur every -Hitce can bx presund till tulginnt in hunner 
striki dhari which was femiisted to by a negligible mi: rity vf thu 3 wurke n 

rity of the 3 wurku 750 workers in.pk yed 
e nel sdded that the facturn of recall notices issued by the Irishi Tent havt hubaded by the Union . 

ellery Exhibit W.5 , 


te 


As cards issue Nor. 2. terguud ! retra Wir?lit would constatale it talentsif Xvine by the 
triplayer, bist ihere was thysuch act of terminati hi vivid nagement in this are Ht view this ihere is now 

.chinent unless there is a discharge of surplus l..berit listinit. tiul Suplie s been till Bench 
uf Fly . Judges of the Supreme Court in a Cubo " Busy light Rilvey Co. LW 1474 lekari in 1943.. 
di ! holds good being the judgment of larger be ich . He further vituodavce at in the following 
cas. ) as pointed out by the opposite counsel se distinguishable because tht kurally diflrent in the 


prevent 


case , 


(1) DCM --Bersus-- Shambunath Mukherje . 


(2 ) State Bank of India Wersus- Subrarnavahvthers . 


He pointed out that a Division Bench f Beth ; High Court ha v held in www xf Kumiesh Kumar 
Rainikaat Mehta --- Versus - Central Government and stilal tribunal No. 1 that it turn on of services of 
workmen for loss of confidence is not relikachnert 1980 11J 336 (Bombay ) . He ceuilmivpltadiú lhal the 
" Surplus age " for retrenchment is implicit in the schere s no Inuustrial Dispuit . Aut äral Ever : Cose contbe ruped 
in for the purpose of retrenchmeny. He added that then la alt tuh positive... by } , ir :ployer as to termo It 
retrenchment in the present cise . 


I have applied my mind ty the evidence adduced by the parties as well as i1g . II" its advanced in support 
of their contention . My findings issus - wise are as under : 
(1 ) From the facts and evidence it. Is clear tilant Luse Maf unrest amongst son 

due tk Jurijd 
Talsud by their union , It is also proved that the di " es raised by the union were at Cintaxidered fit fut any 
acilvo in view of the subsisting settlements döted the th February , 1977 and 12th Octs.ber. 9731 s polated outby 
tite Labour Departrent and thus rejected , vid . Its leo No. 38707, datưd the 21st August . 1981 . 


-- 


31 


The workman has also met proved that he rate tu the management byui his team of dham ? 15 he 
inade any application for leave of his ahsu::1C¥ . Besides it is un record that the management sent nio letter : (Ilcul 
notices ) under UPCand dümitted by him in an indirer.nner by mnt unioni ,-vju incir ieiter dalca ine inn March , 
1981 Exhibit W. 5. More su the , managemeut did suud Registered A D letter which was returned by the postal 
authorities with remarks " लेने से इनकार वापस The workman has also admitted that he did not write to the 
management about his resumption of his duties, after refusal by the management on 4th April, 1981. The fucium 
of having reported on 4th April, 1981 has also not buna proved . This all gows to establish that the works on re 
Dained absent unauthorisedly from 20th March , 1982 w 3rd Aprli, 1981 which deler diys und laaviico the 
breach of contract with his own action which lollutver with an iptiriiton to him by the s.580 ileri! , !! 
15 of the standing order. 


. 


The contention of the workmen s counsel thul.ctlen under clause 15 of the standing order was void 
as there was no disobedience or defiance on the part of the workman has been * cind unteni hle « tlount 
from the documentary facts and the affirulátion of recal nouces issucd iu ir by the pranuge full bod te 13 
ately ignored by him . Nor the pea of malafide or victimisation is fi . cxful becuase the workman has himself 
to be blamed for the disregard of the standing order and no malice can be attributed di he did not come up with 
any explanation for absence nor did he care to write to the management for resur puon of duthe Finther 
I am inclined to accept the argument of the management conusel that the standing orders have it furce 
of law and deeming provision take form of law and 11 docs not get suspended during any agitation . Thus the 
action under clause 15 of the Certified Standing Order is justificd and in order as the workman remain o absent 
cxceeding 10 days from d uty unauthorisedly . Issue No. 1 is decided in favour of the Management. 


. 
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with the facts in this case . The .etrenchment as given in the definition contained in section 2100 ) of the Industrial 
Disputes Act, 1947. mein terinination by the employer of the service of a workman which is as a result of posi 
tive action of employer and cannot take in its told the termination as a result of the act of employee. 19 This 
case the terminology of the clause No. 15 of the standing order which i. reporduccü below is quite mater and 
different from that of the DCM . 
Clause No. 15 of the Certified Standing order 
Disconijuuniinu of Service 


If a workman remains absent for a continuous perind of ten day nilul tas ne permitasion at the manage 
menter uring intimation under standing orders 12 200 25} he shall lose lien on his on zprovement and it shall 
bu dethal that à hus uti the niti ne prir; thu úmte of us absence unless he iklaimsesatisferturily 
to the MR4C ! 

.. 
Thus la uf the vicu that it dow s nut tutuimilt throtrenchmutzad , uld te stretching 10 år zach 
Case is roped in che average of retrenchment. Hun f. considering the circumstance , length sj sering 4 well 
di plea fociai jutine tuulimi nth te i vi muity ind justiceEdw ... tillet to the workman . I am id 15 
days ( fifteen ) was tirerosy Tutvu vear ofeet vee to the workmanshich muhit bv 414d \ I # 27.294920 
sation payable under coction ( fit ) or the lodustrial Disputes Act, 194 ", bude ruth.tehnin isdi.bursed 
with the na CNICHT 


. 


} , D. VEHIA . 
Sois Irbitrator. 


Dited it Cu November 198 


forwardee (tour copies ) to the Secretary , Huis ! Government. Chandigarh Labour and fmployment 
Department, under section 1 oith : Industrial Disputes Act, 1947 , for favour of necessary publication in the 
Haryana ( rotrammerit Gürcises 


J. :) MPH14 
Sol : Arbitrator . 


No. 911-81 6-1 ab 14932. 1:1 pursuance v täte 21 iions of slon 17 or the trut- br". Disputea Act , 
1949 (Act No. XIV of 1947 ), the Convernor of Harya! is pleased to publi h the living Arbitration award of 
Shri J.D. Mehta , Deputy Labour ( unimissioner, Hayall , !* tired ) Sol Arbitkulor in espect of the dispute between 
Sbo Shrek m , un of Shri Badle Ruru ,wkmu ind the managentiof M » Hindustan Everest Tols Lid ., Juthyri. 
Sunenat. 

BEFORE SHRI J.D. MEHT , SOIE ARBITRATOR , RETIRED DEPL TY | ABOUR COMMISSIONER 

HARYA VS RESIDENT OF DE- 137 LAGORF GARDEN NEW DELHI. 1697 


SHRI SHRFF OM . SON OF YHŘ . BADLE RAM (WORKMAN) 


THE MANAGEMENT OF VISHNDESI AVEVEREST TOOLS LID JATHERI SONEPAT 


Ppturur ! 

1. Shri Shreeom alon : with Shri Chander Singh . 
2. Shri U.C. Pant alonywith Shri D.N. Gupta . 


ARBITRATION AWARD 


The above -nuined partic : appointed me as a Sole Arbitrator in terms of the arbitration agreement, deicu 
29th April 1981, under suction 0413 ) of the Industrial Disputes Act, 1947. The said arbitration agreement was 
published in the Haryana Guirnment Gazette (extra ordinary) - " ide No. ID RTK :6781 26707. datçu 27th 
May , 1981. 

The following point in dispute was referred to me for arbitration : 


(1 ) Whether the action taken by the management was justified and if not, to what reliet, the workman is 

entitled to ! 


On receipt of the netification , usual notices were issued to the partites. 

The parties made their appearances , 
füed their statement of claims. the written atatement as well as rejoinder . The management filed coucuments in 
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support of their contentions in this case , whereas the documents were collectively filed by the union without being 
written by any individualworkman . The pleadings of the parties gave rise to the following issues which were framed 
with their consent. 


(1) Whether the work man remained unauthorisedly absent exceeding 10 dilys (ten ) from duty . 


(2 ) Whether the action taken by the nanus.munts tantamounts to retrenchment . If so , tu what relief 

he is entitled tu ? 


The parties pruduced their evidences. The workman examined himself as witness: Shri Shreeom stated 
that he was on hunger strike dharna from 4th March to 3rd April , 1981 at Nehru Plice (H.O , of the Company 
to play the demand ponsored by the uniun . This is within the knowledge of the management as Shri Pant und 
tu put the Houd Ofice . He further stated that he did not receive any letter of the management during this period 
Born jaformed in his people in the village and industri...tihe PA ut Siri 11,X , Jaio , t. Labour ( warnizioner, 
Handy.1.1. Viitattu 21 ta hunger strike dlu na lilladoiro Toril. 1981. He was rell ät ... Yulia Bhatt nl 
2. el as Nemua Plistü vb - n the D :A.came there. I 14 P.1.5 out. etter whicl wüssirodd hy Shri G. Madhavi 
1 Hour Commissioner , 

well as Vr, M.K.Jain . Che A. did 0tl is the mist s why und softercal i 
gl . op juice leie nuur vrünaba w 30Ak. i ** 1 . ile tuues Litäs leida vain Juer vei fi Alirita 1945 
buir cute by the I ... ! 

in Litvy matinis laiko jak 


IL 


1 : $ 


1 


L. 1 


1 


dan los ci anlation . It adni,taw gri, 

pa inClint ou 

:: Hinnetruly4t11 
Mw to JI 4. : * zie Imitlu tlaat ?n ; 310 

ini. ! 1.12 W.111n cigo D 
tila W311 w Aditi dvivietis (1 .. univery ! . he is ni... :.vit ...! 15 1 Dul Joth 
dientific D. Wands 

Si ?. Rila 
:- .: 73.143 VV, Joni 1. re * * 

of gr.3 it - St1 \pril 9 ! 

As at Wenru 
ti . Irity radi na otwi , Jutatile 

. : . 4.C.) 1 J:201 in Witty n land for at unruty 
Hicah istit . " Gigi Hadiwithe kit ,pins 

v procesur bild # 2 : the 110. in the U . : 
di " impide !!! witry: ww t] prid. 148 

adipitted that its ba : ct 
szintement indiary J:44 h : wrote is 1.2 


1 


T : 


bunu . 


hir . mins 


1 


! 


4 


1 


Whil, in : managerdimisica S Shri C.C. Pit!! , Duputy Manager Popedi S. R K. Di < (Por 
B. Orcut ) Shri Hira Singh . Head Watchu na. E s Rajpur and Niranjan Singh . WOO: , ha witilla 

instru Ja..iv.nas diuidit file and the name XT ch.wed thu case , 


Thu paru 

...ved thwir arguments dis unius and gav , ih . : mc in writing . 


The vand cuprisentativ : of th . workinenelde . lion of the ima... the und that there 
ribadiny dis b. dictice : f juflunca of the well anders whichwuld ampui tu vidila! --[if1. vaske claus : 1 of 
the soundin Orders . He viewed that the workman Wez un peace, ul gitation following te tündhian princi . 
ples tur uzept :nce of ther justified demand in the wil er tür Wachin the 110W d.ge of theLIFT 
It could hitbumisin .rdabent from duiy ant les siird . Die Wa Uncallcd ur . He furthur ! obt ? 
There are nt .ch else 11ues that he ..d left to services :>r had any !ich latentlons. In this case he 

relies -171 58 Rulings in Caf:-- 


( 1UT. 

Wľ - Choice ? d Fibro . Lud . 79 - LIC P. No. 290 . 


2 


Bucki gham and C ). - $ — Venkulkuh . 03 - LLI P. No. 638 , 


He alsu quested the bwafide of the innamuut in acliug in hirsh and hiru manu li crush th : peace 
ful and constitutionalactivities of tne unlun and also callen u thu action of the 09.101.49981-*it that the termination 
tantamountců to retrenchment in th : light of the rewat prunouncements of the Supreme ( urt víz , State Bank of 
India - Versus Subramanium - and Hindustan Steel Ltd. WP. SUS Presiding Officer, Labour Court cic . He accord 
Ingly pleuded that themanagement will not observing the cor:ditions precedent to retrenchiment committed Ufugality , 
thus the workout is entitled to reinstatement with full back wages 


While tw learned counsel of the munagement !) nud out that the workirkt locupted the factuin of the 
aha. Wcze** < div idłys without pure nis :122 fro :n the 2n2gon :nt and without giviu dividual intianittun . It 
121: 15. lidmitted that get veliten ropswils ..... plaining ti- Tasons for his inauth : fised absence or 
Tulluestlistor bin ! Lakin 12 duty . He entenderehas been a ) corsohypathin that this wurlim :in . WIS 
on dhirat . 

vel afslor stat :: ent. The tumo...of " rten 1 1 dhid ait , pasind of dharna etc. have different 
Vorsions anu chu : 611 52 Clupted thit : youp of mkt:r fle 3 ! or su were compatantly on dhorna . He refuted 
the illeuretans of the kitimand Cruel frorn in opposit. side that thefacement ad..pt: -0.3tfve/ icon attitude 
about : mind 1: 1c : tud on January , 1931. 1. in Ired that the mailorder diedwith the workers 
und ,Xits) the th : 1 2.1 well work : Oxfled .nosition , vid : tir Ictters daten thin W-? and W - 4 and 
thirdh: buen vindi wad by the Labuur Dep :rtına Harvana , by recting the decidit ;-vid endorse 
m . Vis. ?!: 707. lutad 21. Auru . 1981. It is bv 11:51 ON Was just /flaitoon for th : workers union to 
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create any stir on this account He also pointea out to the falacious statement that allabsentees went to the factory 
on 4th April , 1981 to report for duty which has buen forcefully rebutted in the witnesses of S / Shri Hira Singh , Head 
Watchman , and Rajpal and Niranjan Singh , Watchmen . He also ponted out that there is no truth in the statement 
S / Shri Jagbver Singh and Janardhan Ojha that they reported for duty on 19th April, 1981 which was a weekly closed 
day ofthe factory buing Sunday as given out in the statenient by Shri Rajpal, watchman , who was on duty on that day , 
He pleaded that the standing orders have legal force and did not get suspended during any agitation . Nor every 
absentee can be presumed by the management on hung :r strike /dharna which was resorted to by a negligible minority 
of the 31 workers out of 750 workers employed and added that the factum of recallnotices issued by the management 
have been admitted by the Union , - vid letters Exhibit W - 5 . 


As regards issue No. 2 ,theargued that retrenchmentwould constitute termination of service by the employer , 
but there was no such act of t :rmination by the management in this case . He viewed that there is no retrenchment 
unless there is a discharge of surplus labrur in a continuation or running industry as held by the Bench of Five 
Judges of the Suprume Court in a case " Barsi Light Railway Co. Ltd.- Versus K.N. Jogalu kar -- in 1953 --and still holds 
good being the judgement of a larger bench . He further viewed that the judgement in the following cascs as pointed 
out by the opposite counsel are distinguishable bucause the facts are materially aifferent in the present case . 

(1) D.C.M.- Versys --Shambunath Mukherjee . 
( 2 ) State Bank of India -- Versus -- Subramaniam etc. 


He pointed out that a Division Bench of Bombay High Court have hela in one of Kamlesh Kumar Rajnikant 
Mehta -- Versus - Central Government Inu ustrial Tribunal No. I that the termination of services of workmen for 
loss of confidence is not a retrenchment- 1980 LLJ 336 (Bombay). He accordingly pleadca that the supplusage " 
for retrenchment is implicit in the scheme of Industrial Dispute Act and cvery case cannot be ropeu in for the purpose 
of retenchment. He adacd that there is no such positive action by the employer as to term it retrinchment in the 
present case . 

I have applied mymind to the evidence adducco by the parties as wellas the arguments advanced in support 
of their contention . My findings iSuc -wasc arc as uncer : 

(1) From the facts and evidence it is clear that thure was un -r, st amongst some workurs due to ucmands 

riis d by ih ir uni in . It is also proved that the denands rava by the union were not considered 
fit for any action in vicw of the subsisting sitleirenls dated 7th February , 1977 and 12th October, 
1978 as puinted out by the Labour Departmentang thus r« jected , - videiis letter No. 38707, dated 
21st August, 1981 . 


वापस 


The workman has also not proved that he wrote to the management about his factum of Dharna nor he 
made any application for leave of his absence. Besides it is on record that the manageinent sent him letters (rt call 
notices) under UPC and admitted in an indirect manner by the Union , -vid . their lettor dated 17th March , 1981, 
Exhibit W -5 . More so the management aid send Registered A / D letter which was returned by the postalauthorities 
with remarks " लेने से इनकार 

The workman has also adinitted that lic dlü not write to the 
management ab : ut his resumption of his duties. after refusal by the management on 4th April , 1981. hc factum 
of having reported on 4th Ap: 11, 1981 has also not been proved . This all goes to establish that the workman remaine 
absent unauthorisedly from 9111 March , 1981 to 3rd April, 1981 which exceeds 10 days and invited the breach of 
contract with his own action which followed with an intimation to him by the management under clause 15 
of the standing order . 

The contention of the workmen s counsel that action under clause 15 of the standing order was void as 
there was no dis -obedience or defiance on the part of the workman has been found untenable as evident from the 
documentary facts and the affirmation of " recall notices ” issued to him by the Management and deliberately ignored 
by him .Nor the plea of malafide or victimis ation is foreceful because the workman has himself to be blamed for 
the disregard of the standing order and no malice can be attributed as he did not come up with any explanation 
for absence nor did he care to write to themanagement for resumption of duties. Further, I am inclined to accept 
the argument of the management counses that the standing orders have got the force oflaw and deeming provision 
take form of law and it does not get suspended during any agitation . Thus the action under clause 15 of the Certi 
fied Standing Order is justified and in order as the workman remained absent exceeding 10 days from duty una - 
thorisedly . Issue No. I is decided in favour of the management. 

As regards issue No. 2, the Rulings stated by the learned representative of the workman have been studied 
and found that the same have no bearing with the facts in this case The retre nchment as given in the definition 
contained in section 2 (00 ) of the Industrial Dispute Act , 1947 means terminationby the employer of the service of a 
workman which is as a result of positive action of the employer and cannot talks in its fold the termination as a 
result of the act of employee. In this case the terminology of the clause No. 15 of the standing order which is 
reproduced below is quite material and different from that of the DCM . 


Clause No. 15 of the Certified Standing Order 


Discontinuation of Service 


If a workman remains absent for a continuous period of ten days without taking permission of the manage 
ment or giving intimation under standing orders 12 and 12 (b ) he shall lose lien on his appointment and it shall be 
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deemed that he has left the services from the date of his absence unless he explain his absence satisfactorily to the 
management." 


Thus I am of the view that it does not tantamount to retrenchment and would be stretching too far if such 
case is roped in the coverage of retrenchment. However, considering the circumstances,length of service as well 
as plea of social justice, it would be in the interest of equity and justice to award relief to the workman , I award 
15 day wages (fifteen ) for every completed year ofservice to the workman which would be equivalent to the compen 
sation payable under section 25 (F ) (b ) of the Industrial Disputes Act, 1947, besides his other dues lying undisbursed 
with the management. 


Dated the 20th April , 1981. 


J.D.MEHTA , 
Sole Arbitrator. 


Forwarded (four copies) to the Secretary , Haryana Government, Chandigarh , Labour and Employment 
Department, under section 17 of the Industrial Disputes Act, 1947, for favour of necessary.publication in the Haryana 
Government Gazette . 


J.D. MEHTA , 
Sole Arbitrator. 


No. 9 (1)-81/6 -Lab / 14933. - In pursuance of the provisions of section 17 of the Industrial Disputes Act 
1947 (Act No. XIV of 1947), the Governor of Haryana is pleased to publish the following Ai bitigliane werd of 
Shri J.D. Mohta , Deputy Labour Commissionit , Haryana (retin.d ) Sole Arbiuator in respect of the dispute between 
Shri Narain Singh , son of Shri Chhalu Ram , workman and the management of M /s Hindustan Evurest Tools Ltd ,. 
Jatheri, Sonepat. 

BEFORE SHRI J.D.MEHTA , SOLE ARBITRATOR, RETIRED DY. LABOUR COMMISSIONER , 
HARYANA , RESIDENT OF D / E 137, TAGORE GARDEN , NEW DELHI. 110027 


SHRI NARAIN SINGH , SON OF SHRI CHHALU RAM --Workman 

Versus 
THE MANAGEMENT OF M /S HINDUSTAN EVEREST TOOLS LTD ., JATHERI, SONEPAT 


Appearances. 

1 . Shri Narain Singh alongwith Shri Chander Singh . 
2. Shri U.C. Pant alongwith Shri D.N. Gupta . 


ARBITRATION AWARD 


The above mamed partics appoint me as a solo arbitrator in term ; of the arbitration agreement dated 1st 
Miy , 1981 under section 10A (3) of the Industrial Dispute Act, 1947. The said arbitration agreement was publi 
shed in the H «ryana Guvernmont Gazite (extra ordinary ) -- vide No. ID /RTK /67 /81 /26840 , dated 27th May , 
1981 . 

Th :: following point in dispute was referred to mo for arbitration : 
(1 ) Whether the action taken by the managtment was justificd and if not, to what relief the workan 

is cotitled to . 


On rcocipt of the notification , notices wure issued to the parties. The partios made thcir appearances , 
Oled thuir statement of claimi, viittcn statement as well as rejoinder. The management Aled copics of documents 
in support of this contentions in this case , whereas the documents were collectively filed by the Union without 
b.ing w.itten by any individual workman . The pleadings of the partios gave rise to the following issues which 
wure framed with their consent :: 


(1) Whother the workmap remained unauthorisedly absent exact ding 10 days ( ten ) from duty ; 
(2 ) Whether the action taken by the managements tantamounts to retrenchmx nt. If so , to what relief 

he is entitled to . 


The parties produad their evidenacs. The workman examined himself as witness, Shri Narain Singh 
deposed that he was on dharna /strike in Nehru Placc (H.O , of the Company) in support of the demands raised by 
the Union and did not know the rules and regulations of the Company . He further stated that he did not 
receive any letter of the management during this period and the dharna was liſted on 3rd April , 1981 when the 
P.A. of Jt . Labour Commissioner mo at the instance of Labour Minister, Haryana . He was on dharna from . 
17th March till 3rd April , 1981. He added that the arbitration agreement was executed in the presence of 
Mr. M.K. Jain , Jt. Labour Commissionet , who was camping at Faridabad . He identific d the photograph of Si 
Shri Janardhan Ojha and Shri Jagbr:er Singh , the hunger strikers , Ext. W - 1 Nehru Place . In the CrOSS Xmination 
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he admitted the recipt of warning notice and added that he had never been abscnt without authorised leave before . 
He admitted that no worker can be absent from duty without thc prmission of the management and added that 
he made application to the management for the period he remainud absent but admitted that he did not have 
documental y cvidenc to this effect . He admitted that there were some workers who used to comu and go and 
added that he was not on hunger strike but on dharna . Hc admitted his postal address as correct, but denied to 
have received any littcr of the minagem int though he remind in his village after 4th April , 1981. He told that 
he could not recall whether he was his village from 16 :hto 18th April, 1981, when the postman came to deliver 
the letter . He admitted that no mintion of dharna was made in the arbitration agrcement which was signed 
by him . Healso camo to know from his leaders that instructions were given by the Labour Minister, Haryana , 
to get the dharna /hunger strike ended , 


While the management exmined S /Shri U.C. Bant, Dy. Manager (Pursonnel) Shri R.K. Dixit (Personnel 
Officer ) Shri Hira Singh , Head Watchman , M /s. Rajpal and Niranjan Singh Watchmen , as witnesses , whose 
recorded statement are on file and the management closed the case . The partics advanced their arguments as 
under and gave the same in writing . 

Che learned s.presentative of the workmen assailed the action of the management on the ground that 
there was no dis-obedience or defiance of the standing orders which could compel the management to invoke 
clause: 15 of the standing orders . He vic:wid that the workman was on peaaſul agitation following the Gandhian 
principles for acceptanc . of thcir justificd demand and the dharna was within the knowledge of the management. 
Thus it could not be considered as a baint from duty and striking off his name was uncalled for . He further 
clucidated that there are no such circumstana :s that he had loſt the survias or had any such intentiops . In 
this case ho rclicd on ihc Rulings in cases of : 

( 1) G.T. Lad Versus Chemical & Fibres India Ltd., 79. LIC P. No. 290 . 


(2 ) Buckingham Company. - Versus --- Venkatiah - 1963- LLJ P. No. 638 . 


He also questioned the bona fide of the management in acting the harsh and hard manner to crush the 
maa.ful and constitutional c.ctivities of 11 union and also challenged the action of the m2.ne gemarnt that the 
termination tantamounted to retrenchmx.nt in the light of the sea.nl pronounc ments of the Supreme Court viz . 
State Bank of India -- Versus - Subramaniam and M /s . Hindustan Steel Ltd., Versus Presiding Officer , Labour 
Court etc. Ho accordingly plezded that the ning ma nt while not observing the conditions prea dent to the 
retrenchment committed illegality, thus the workman is institled to reinstatement with full back - wages. 


on 


While the lrarnkd counsel of the management pointed out that the workman aca :pted thc fcctum of 
the absina cixa ( ding 10 days without permission from the management and without giving individual intima 
tion . It has also been admitted that no written 11 quc:sts was made explaining the reasons for his unauthoriscd 
absence or requesting for b.ing taken on duty . He contundid that there has been no corroboration that the 
workman was on dharna ( xc.pling his lone staiement. The number of workmk.non dharna , px :riod of dharna etc. 
ha ve diffi: rent versions and thus can not be acq.pted that a group of workers 1.6 . 31 Os so wcrc constantly 
dharna . He rufuted the allegations of the land counsel from the opposite side that the manageme nt adopted 
negative / storn attitude about the di mend notia : datid 6th January, 1981. Ha explained that the mena giment 
discussed with the workers and explain d to thi.In thikigalas well as the justified position , --vide their letters dated 
Exb . W -7 and Exb . W -8 and their stand has brein vindicted by the La our D parimx.nt, Heryana , by rejecting 
the demand notia ., --vide endorsemant No. 38707 dated 21s August , 1981. It is obvious that there was no justi 
fication for the workers /union to create any stir on this account. He also pointed out to the falacious state me nts 
that all absentees went to the factory on 4th April, 1981 to report for duty which has been forcefully rebutted in 
the witnesses of S /Shri Hira Singh , Head Wat hmen and Rajpaland Niranjan Singh Watchmen . He also pointed 
that there is no truth in the statement of S /Shri Jagbx et Singh and Janardhan Ojha that they reported for duty on 
19th April , 1981 which was a weekly closed day of the factory bring Sunday as given out in the state mant by 
Shri Rajpal Watchman , who was on duty on that day. He ploaded that the standing orders have legal forad 
and did not get suspended during any agitation . Nor cycry absentee can be presumed by the management on 
hunger strike/dharna which was resorted to by a dogligible minority of the 31 workers out of 750 workers employed 
and added that factum of rocall notices issucd by the managem.nt have been admitted by the union ,-- vide letter 
Exb . W - 5 . 


As regards issue No. 2 , he argued that " retrenchment” would constitute termination of service by the 
employer, but there was no such act of termination by the management in this case. He viewed that there is no 
retrenchment unless there is a discharge of surplus labour in a continuation or running industryas held by the Bench 
of Five Judges of the Supreme Court in a case “ Barsi Light kailway Co. Ltd .,- versus K. N. Jogalekar - in 1973 
and still holds good being the judgement of a larger bench . He further viewed that judgement in the following 
cases as pointed out by the opposite counsel are distinguishable because the facts are materially different in the 
present case 

( 1) D.C.M .-- Versus Shambunath Mukherjee . 
(2 ) State Bapk of India - Versus-- Subramaniam and others , 
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He pointed out that a division bench of Bombay High Court have held in case of Kamlesh Kumar Rajni 
kantMehta - Versus - Central Government Industrial Tribunal No.1 that the termination of services of workman 
for loss of confidence is not retrenchment - 1980 LLJ 336 (Bom .). He accordingly pleaded that the surplusage 
for retrenchment is implicit in the scheme of Industrial Disputes Act and every case cannot be roped in for the 
purpose of retrenchment. He added that there is no such positive action by the cmployer as to term it retrench 
ment in the present case . 

I have applied my mind to evidence adduced by the parties as well as arguments advanced in support of 
their contentions. My findings issue -wise are as under : 


( 1) From the facts and evidence it is clear that there was un - rest amongst some workers due to demands 
raised by their union . It is also proved that the demand raised by the union were not considered fit for any action 
in view of subsisting settlements dated 7th February, 1977 and 12th October , 1978 as pointed out by the Labour 
Department and thus rejected , - vide its letter No.38707, dated 21st August, 1981 . 

The workman has also not proved that he wrote to the management about his fatum of dharna nor he 
made any application for leave of his absence. Besides it is on record that the management sent him letters ( reca 11 
notices ) under UPC and admitted in an indirect manner by the Union , ride their letter dated 17th March , 1981 
Exb . W - 5 More so the management did send Registered AD letter which was returned by the Postal Authorities 
with remarks “ 979777 art art stū a TBT Forecar" . The workman has also admitted that he did notwrite to the manage 
ment about his resumption of dutics, after refusal by the management on 4th April , 1981. The factum of having 
reported on 4th April, 1981 has also not been proved . This all goes to establish that the workman remained absent 
unauthorisedly from 17th March , 1981 to 3rd April, 1981 which exceeds 10 days and invited the reach of contract 
with his own action which followed with an intimation to him by themanagement, under clauses 15 of the Stand 
order . 


The c 

tention of the workmen s counsel that action under clause 15 of the standing order was void 
as there was nu lis-obedience or defiance on the part of the workman has been found untenable as evident from 
the documentir facts and the affirmation of “ recall notices" issued to him by the management and deliberately 
ignored by hi n. Nor the plea of malafide or victimisation is forceful because the workman has himself to be 
blamed for the disregard of the standing order and no malice can be attributed as he did not come up with any 
explanation for absence nor did hc care to write to the management for resumption of duties. Further , I am 
inclined to accept the arguments of the management counsel that the standing orders have got the force of law 
and deeming provision take form of law and it does not get suspended during any agitation . Thus the action 
under clause 15 of the certified Standing Order is justified and in order as workman remained absent exceeding 
10 days from duty unauthorisedly . Issue No. 1 decided in favour of the management. 

As regards issue No. 2 , the Rulings stated by the learned representative of the workinan have been studied 
and found that the same have no bearing with the facts in this case . The retrenchment as given in the definition 
contained in section 2 (oo ) of the Industrial Disputes Act, 1947 means termination by the employer of the service 
of the workman which is as a result of positive action of the employer and cannot take in its ſold th :: termination 
as a result of the act of employee. In this case the terminology of the clause 15 of the standing order which is re 
produced below is quite material and different from that of the D.C.M. 

Clause No. 15 of the Certified Standing Order. 
Discontinuation of Service . 


If a workman remains absent for a continuous period of ten days without taking permission of the 
management or giving intimation under standing orders 12 and 12 (b ) he shall lose lien on his on appointment and 
it shall be deemed that he has left the scrvices from the date of his absence unless he explain his absence satisfac 
torily to the Management . 

This I am of the view that it does not tantamount to retrenchment and would be stretching too far if such 
case is roped in the coverage of retrenchment. However, considering the circumstances , length of service as 
well as plea of social justice, it would be in the interest of equity and justice to award relief to the workman . I 
award 15 days (fifteen ) wages for every completed year of service to the workman which would be equivalent to 
the compensation payable under Section 25( F ) (h ) of the Industrial Disputes Act , 1947, besides his other dues 
lying undisbursed with the management. 

J.D. MEHTA , 

Sole Arbitrator, 
Dated the 21st November, 1981 . 

Forwarded ( four copies) to the Secretary, Haryana Government, Chandigarh , Labour & Employment 
Department under section 17 of the Industrial Disputes Act, 1947, for favour of necessary publication in the 
Haryana Government Gazette , 

J. D. MEHTA , 


Sole Arbitrator , 


